
337

Maritime Administration, DOT § 356.53 

(c) The EXCELLENCE (United States 
official number 296779), GOLDEN 
ALASKA (United States official num-
ber 651041), and OCEAN PHOENIX 
(United States official number 296779) 
will forfeit their exemption under para-
graph (a) of this section if the vessel is 
used to Harvest fish. 

(d) The following Fishing Vessels, 
Fish Processing Vessels, or Fish Ten-
der Vessels are exempt from the new 
ownership and control standards under 
the AFA and this part 356 for vessel 
owners and Mortgagees: 

(1) Fishing Vessels, Fish Processing 
Vessels, or Fish Tender Vessels en-
gaged in fisheries in the exclusive eco-
nomic zone under the authority of the 
Western Pacific Fishery Management 
Council established under section 
302(a)(1)(H) of the Magnuson-Stevens 
Fishery Conservation and Management 
Act (16 U.S.C. 1852(a)(1)(H)); and 

(2) Purse seine vessels when they are 
engaged in tuna fishing in the Pacific 
Ocean outside the exclusive economic 
zone of the United States or pursuant 
to the South Pacific Regional Fisheries 
Treaty. 

(e) Owners of vessels exempt from the 
new ownership and control require-
ments of the AFA and this part 356 by 
paragraph (a) or (d) of this section 
must still comply with the require-
ments for a fishery endorsement under 
the federal law that was in effect on 
October 20, 1998. The owners must also 
submit to the Citizenship Approval Of-
ficer on an annual basis an Affidavit of 
United States Citizenship in accord-
ance with § 356.15 demonstrating that 
they comply with the Controlling In-
terest requirements of section 2(b) of 
the 1916 Act. In addition: 

(1) The owners of the Fishing Vessels, 
Fish Processing Vessels, or Fish Ten-
der Vessels listed in paragraph (a) of 
this section that are exempt from the 
new requirements of 46 U.S.C. 12102(c) 
must specifically outline the current 
ownership structure at the time of fil-
ing, any changes in the ownership 
structure that have occurred since the 
filing of the last Affidavit, and a chro-
nology of all changes that have oc-
curred since October 21, 1998; and, 

(2) The owners of Fishing Vessels, 
Fish Processing Vessels, or Fish Ten-
der Vessels exempted under paragraph 

(e) of this section must note on the Af-
fidavit that the owner is claiming an 
exemption from the requirements of 
this part 356 pursuant to § 356.51(e). 

Subpart H—International 
Agreements 

§ 356.53 Conflicts with international 
agreements. 

(a) If the owner or Mortgagee of a 
Fishing Vessel, Fish Processing Vessel, 
or Fish Tender Vessel believes that 
there is a conflict between the AFA or 
46 CFR part 356 and any international 
treaty or agreement to which the 
United States is a party on October 1, 
2001, and to which the United States is 
currently a party, the owner or Mort-
gagee may petition the Chief Counsel 
of the Maritime Administration at any 
time after July 19, 2000 to request a 
ruling that all or part of the require-
ments of this part 356 do not apply to 
that particular owner or particular 
Mortgagee with respect to a specific 
vessel; provided, the petitioner had an 
ownership interest in the Fishing Ves-
sel, Fish Processing Vessel, or Fish 
Tender Vessel, or a mortgage on the 
vessel in the case of a Mortgagee, on 
October 1, 2001, and is covered by the 
international agreement. Petitions 
may be filed prior to October 1, 2001 by 
owners or Mortgagees with respect to 
international treaties or agreements in 
effect at the time of the petition which 
are not scheduled to expire prior to Oc-
tober 1, 2001. 

(b) A petition for exemption from the 
requirements of this part 356 must in-
clude: 

(1) Evidence of the ownership struc-
ture, or mortgage structure in the case 
of a Mortgagee, of the Fishing Vessel, 
Fish Processing Vessel, or Fish Tender 
Vessel as of October 1, 2001 (or on the 
date of the petition, for petitions filed 
prior to October 1, 2001), and any subse-
quent changes to the ownership struc-
ture, or mortgage structure in the case 
of a Mortgagee, of the vessel; 

(2) A copy of the provisions of the 
international agreement or treaty 
which the owner or mortgagee believes 
are in conflict with the regulations in 
this part 356; 
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(3) A detailed description of how the 
provisions of the international agree-
ment or treaty and the regulations in 
this part 356 are in conflict; 

(4) A certification in all petitions 
filed on or after October 1, 2001, that no 
interest in the vessel-owning entity 
has been transferred to a Non-Citizen 
after September 30, 2001; and, 

(5) For all petitions filed prior to Oc-
tober 1, 2001, a certification that the 
owner does not intend to transfer in-
terest in the vessel-owning entity to a 
Non-citizen prior to October 1, 2001. 

(c) A separate petition must be filed 
for each Fishing Vessel, Fish Proc-
essing Vessel, or Fish Tender Vessel for 
which the vessel owner or a Mortgagee 
is requesting an exemption unless the 
Chief Counsel authorizes consolidated 
filing. Petitions should include two 
copies of all materials and should be 
sent to the following address: Maritime 
Administration, Chief Counsel, Room 
7228, 400 7th Street, SW., Washington, 
DC 20590. 

(d) Upon receipt of a complete peti-
tion, the Chief Counsel will publish a 
notice in the FEDERAL REGISTER re-
questing public comment. The FED-
ERAL REGISTER notice will include the 
petitioner’s descriptions regarding how 
the AFA and this part 356 are in con-
flict with a particular investment trea-
ty or agreement, but it will not include 
proprietary or confidential information 
about the petitioner. The Chief Coun-
sel, in consultation with other depart-
ments and agencies within the Federal 
Government that have responsibility 
or expertise related to the interpreta-
tion or application of international in-
vestment agreements (e.g., the Depart-
ment of State, United States Trade 
Representative, Department of Treas-
ury, etc.), will review the petition and 
the public comments to determine 
whether the international agreement 
and the requirements of the AFA and 
this part 356 are in conflict and, absent 
any extenuating circumstances, will 
render a decision within 120 days of the 
receipt of a fully completed petition. If 
MARAD’s Chief Counsel determines 
after the receipt of a fully completed 
petition that there are extenuating cir-
cumstances that will preclude a deci-
sion from being rendered on the peti-
tion within 120 days, the petitioner will 

be notified around the 90th day and 
provided with an estimated date on 
which a decision will be rendered. 

(e) To the extent that it is deter-
mined that an international agreement 
covering the petitioner is in conflict 
with the requirements of this part 356, 
the AFA, 46 U.S.C. 31322(a), 46 U.S.C. 
12102(c), and this part 356 will not be 
applied to the petitioner with respect 
to the specific vessel. If the petitioner 
is a vessel owner, it will be required to 
comply with the documentation re-
quirements as in effect prior to passage 
of the AFA on October 21, 1998. If the 
petitioner is a Mortgagee, it will be 
subject to requirements of 46 U.S.C. 
31322(a) as in effect prior to passage of 
the AFA with regard to the mortgage 
on the particular vessel covered by the 
petition. Decisions of the Chief Counsel 
may be appealed to the Maritime Ad-
ministrator within 15 business days of 
issuance. 

(f) The owner of a Fishing Vessel, 
Fish Processing Vessel, or Fish Tender 
Vessel that is determined through the 
petition process to be exempt from all 
or part of the requirements of this part 
356 must submit evidence of its owner-
ship structure to the Chief Counsel on 
an annual basis. The owner must spe-
cifically set forth: 

(1) The Vessel’s current ownership 
structure; 

(2) The identity of all Non-Citizen 
owners and the percentage owned; 

(3) Any changes in the ownership 
structure that have occurred since the 
filing of the last Affidavit; and, 

(4) A certification that no interest in 
the vessel was transferred to a Non-Cit-
izen after September 30, 2001. 

(g) The provisions of this part 356 
shall apply: 

(1) To all owners and Mortgagees of a 
Fishing Vessel, Fish Processing Vessel, 
or Fish Tender Vessel who acquired an 
interest in the vessel after October 1, 
2001; and 

(2) To the owner of a Fishing Vessel, 
Fish Processing Vessel, or Fish Tender 
Vessel on October 1, 2001, if any owner-
ship interest in that owner is trans-
ferred to or otherwise acquired by a 
Non-Citizen after such date. An owner-
ship interest is deemed to be trans-
ferred under this section when there is 
a transfer of interest in the primary 
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vessel-owning entity. A transfer of in-
terest in the primary vessel-owning en-
tity does not include: 

(i) Transfers of disparately held 
shares of the vessel-owning entity if it 
is a publicly traded company and the 
total of the shares transferred in a par-
ticular transaction equals less than 5% 
of the shares in that class. An interest 
in a vessel owning entity that exceeds 
5% of the shares in a class can not be 
sold to the same Non-Citizen through 
multiple transactions involving less 
than 5% of the shares of that class of 
stock in order to maintain the exemp-
tion for the vessel owner; 

(ii) Transfers of shares in a parent 
company that do not result in a trans-
fer of the parent company to another 
Non-Citizen; or 

(iii) Transfers pursuant to a divorce 
or death. 

Subpart I—Review of Harvesting 
and Processing Compliance 

§ 356.55 Review of compliance with 
harvesting and processing quotas. 

(a) Upon the request of either the 
North Pacific Fishery Management 
Council (‘‘NPFMC’’) or the Secretary of 
Commerce, the Chief Counsel will re-
view any allegation that an individual 
or entity has exceeded the allowable 
percentage for harvesting or processing 
pollock as provided for in section 
210(e)(1) or (2) of the AFA. 

(b) Following a request for MARAD 
review under paragraph (a) of this sec-
tion, the NPFMC and the Secretary of 
Commerce (through the National Oce-
anic and Atmospheric Administration 
and the National Marine Fisheries 
Service) will transmit to MARAD any 
relevant information in their posses-
sion including, but not limited to: 

(1) The identity of the parties alleged 
to have exceeded the excessive share 
caps; 

(2) The relevant harvesting or proc-
essing data (the amount harvested or 
processed by particular parties); 

(3) Any information that would be 
helpful in determining if the parties 
are related; 

(4) Any information regarding the 
ownership structure of the parties, in-
cluding: 

(i) Articles of incorporation; 

(ii) Bylaws; 
(iii) Identity of shareholders and the 

percentage owned; 
(iv) Any contracts or agreements 

that would demonstrate ownership or 
control of one party by another alleg-
edly related party; and 

(v) Any other evidence that would 
demonstrate ownership or control of 
one party by another allegedly related 
party. 

(c) If MARAD determines during the 
course of its review that additional in-
formation is required from the parties 
alleged to have exceeded the excessive 
share cap, the Chief Counsel will advise 
the Secretary of Commerce and/or the 
NPFMC what information is required. 
The Secretary and/or the NPFMC will 
request that specific parties submit the 
required information to MARAD. 

(d) The Chief Counsel will make a 
finding as soon as practicable and will 
submit it to the Secretary of Com-
merce and the NPFMC. 

(e) For purposes of this section, if 
10% or more of the interest in an enti-
ty is owned or controlled either di-
rectly or indirectly by another indi-
vidual or entity, the two entities will 
be considered the same entity for pur-
poses of applying the harvesting and 
processing caps. 

(1) For purposes of this section, an 
entity will be deemed to have an own-
ership interest in a pollock harvesting 
or processing entity if it either owns a 
percentage of the pollock harvesting or 
processing entity directly or if owner-
ship can be traced through inter-
mediate entities to the pollock har-
vesting or processing entity. To deter-
mine the percentage of ownership in-
terest that an entity has in a pollock 
harvesting or processing entity where 
the ownership interest passes through 
one or more intermediate entities, the 
entity’s percentage of direct interest in 
an intermediate entity is multiplied by 
the intermediate entity’s percentage of 
direct or indirect interest in the pol-
lock harvesting or processing entity. 

(2) For purposes of this section, an 
entity will be deemed to exercise 10% 
or greater control over a pollock har-
vesting or processing entity if: 

(i) It has the right to direct the busi-
ness of the pollock harvesting or proc-
essing entity; 
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